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WORKERS’ COMPENSATION REFORM BILL 2004 
Legislation Committee Report and Minutes 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [6.17 pm]:  I present to the House the Legislation Committee’s 
report on the Workers Compensation Reform Bill 2004, which was partially considered in detail in the 
Legislative Assembly and referred to the committee, along with the minutes of the committee.  I also wish to 
take this opportunity to report to the House that the committee in its consideration agreed to clauses 21 to 188 
and the title of the Bill, and also a number of amendments - in fact, 39 in all, as indicated in the report. 

[See paper No 2492.] 

Mrs D.J. GUISE:  The committee met for five days.  The Legislation Committee process is to be commended, 
particularly when dealing with a complex piece of legislation such as the Workers’ Compensation Reform Bill 
2004.  There is no denying that a number of changes, deletions and insertions had to be made to the Bill, some 
minimal and others quite lengthy and complex.  The legislation committee process is a much more strenuous 
process, in my view, than consideration in detail.  It allows people to investigate and gain a better understanding 
of the issues.  That certainly was a characteristic of the committee for the week that it met.  The members of the 
committee worked in great cooperation and collaboration.  They participated well.  Some members were 
prepared to sit back and watch those who had a keen interest and wanted to debate the issues in depth and let 
them get on with the job.  That is wonderful.  I thank all the members who participated in the committee.  I also 
thank the staff, including Hansard, who supported us well in a somewhat difficult situation in that room at times 
because of the noise.  I thank all members and the staff for their assistance and support during the deliberations 
of the committee.  I commend the report to the House for further consideration of this important legislation. 

The SPEAKER:  The question is that the report be adopted. 

Question put and passed. 

Third Reading 

MR J.C. KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [6.21 pm]:  I move - 

That the Bill be now read a third time. 

I thank those members who participated in the Legislation Committee.  I believe it was a very profitable way of 
dealing with this complex Bill.  It obviously tested all members, particularly me, because we had to get across 
some complex legal issues, but we certainly did our best to ensure that the Bill was scrutinised properly.  
Therefore, I sincerely thank all members who participated in the committee, whether it was the members of the 
committee or members who stood in for them.  Given the hour, I will be brief.  I will not speak to the main parts 
of the Bill, but it is worth putting on the record a further clarification of something that I sought to clarify during 
consideration in detail on 3 June but perhaps did not get absolutely correct.  Clause 11 makes an amendment that 
is consequential to the change in the definition of “disability” in section 5(1) from “disability” to “injury”.  In 
response to a valid question from the member for Kingsley, I made certain statements explaining why we are 
changing the definition of disability in that way.  I then followed with an explanation of why the word 
“disability” will be replaced by “impairment” for the purpose of electing to pursue damages at common law.  
“Impairment” will also be used for the purpose of establishing an entitlement to certain statutory entitlements, 
being schedule 2, specialised retraining programs, and the new further additional sum for medical and other 
expenses under the proposed amendments to clause 18A of schedule 1.  The two changes are distinct and 
separate, and the rationale for change for each should not be confused.  It is important to place on the record 
again that with regard to the change in the definition of “disability” from “disability” to “injury” in section 5(1), 
there is no intention in any way to alter the meaning of the term as it is currently defined; it is just a name change 
to be consistent with other jurisdictions and to make it more clear.  Likewise, there is no intention to alter the 
meaning of any derivatives of the word “disability”, as currently defined in section 5(1), which have been 
replaced by other wording in various consequential amendments throughout the Bill.   

While clarifying these matters, it is also relevant to place on record that clause 6 seeks to amend paragraph (b) of 
section 3, purposes of the Act, to provide for the management of workers’ injuries in a manner that is directed at 
enabling injured workers to return to work.  The new reference to “return to work” replaces the current focus on 
rehabilitation, which aims solely at restoring a worker’s capacity for gainful employment, not necessarily 
returning the worker to the workplace.  While the intent is to shift, for the purposes of section 3, the emphasis 
from incapacity per se to capacity to return to work, this change is not intended to and should not have the effect 
of altering the meaning or interpretation of “incapacity” where it is mentioned in section 61(4a) and clause 7(1) 
and (2) of schedule 1 of the Act.   

Given the complexity of the Bill, I thank the House for the opportunity to make that clarification.  I thank 
members for the contribution they have made, and I commend the Bill to the House.  



Extract from Hansard 
[ASSEMBLY - Thursday, 24 June 2004] 

 p4363b-4368a 
Ms Dianne Guise; Mr John Kobelke; Mrs Cheryl Edwardes; Dr Janet Woollard 

 [2] 

MRS C.L. EDWARDES (Kingsley) [6.24 pm]:  I rise to comment on the Bill and its consideration in detail 
stage.  I add my comments to those of the Chair of the Legislation Committee, in that the Assembly committee 
room is not suitable for a committee of that nature.  Eight members made up the committee, and there was also 
the Chair, support staff and the minister and his support staff.  The room did not lend itself to a committee 
structure of that kind.  In future, it could be regarded as a detriment to moving into a committee to discuss 
legislation, particularly when members of the House are coming into and out of the committee room.  I put 
forward that point, so that if further changes are made to this building with rooms and the like, that is taken into 
account.  It is an unfortunate situation because it is a lovely room, but is certainly does not lend itself to a 
committee of this House dealing with legislation in this way.  However, a great level of support and camaraderie 
ensued from working in such a tight situation, so it did have its benefits.  Some quite jovial matters were also 
shared between members, despite the fact that we were dealing with a serious piece of legislation.   

The piece of legislation before this House is not one that we can support.  There is some concern about how the 
whole system is being changed at once.  By comparison, only a minor change was made in the 1999 
amendments.  The system is too complicated, as was found out during the consideration in detail stage.  It is not 
user friendly and the language used in the legislation is quite difficult, which was also identified in several 
respects.  The other issue is that injured workers will need representation.  Although the legislation provides for 
injured workers to be represented by legal practitioners and/or agents, it will certainly not be case that they could 
interpret the legislation for themselves without legal representation.  I would even suggest that small employers 
who have relied upon their insurance companies in the past will increasingly do so because, again, they will not 
have the skills or the ability to interpret such complex legislation.   

Although some aspects of the legislation refer to the rules of evidence that do not apply and they give the 
commissioner and arbitrators some level of flexibility - obviously it will be far more legalistic - there will be a 
greater need to anticipate what needs to be put into the directorate and, therefore, the up-front costs will be 
administratively expensive.  The view of some people who have been practising in this area for a considerable 
period is that it is also too tight a time frame to meet the requirements.  Although the minister wants to ensure 
that workers get back to work as soon as possible, some aspects of this legislation will actually work against that.  
For example, although the minister has put tight time frames into the legislation in an endeavour to meet that 
need, the rules that will be in place for the injured worker to receive adequate compensation are such that the 
costs will go up for him.  The time frame is too tight, and we will find that extensions will be granted just for the 
purpose of natural justice.  If the commissioner has the status of a District Court judge, I would have no 
hesitation in saying that he or she will make sure that the interests of workers are looked after.  Although to some 
extent we have modelled our system on the New South Wales system, an external report on those operations has 
identified some serious problems.  I hope the minister and the directorate learn from those problems that have 
been identified. 

While I am talking about the new directorate, I will also talk about the staff.  It was said in a review of the New 
South Wales system that experienced people who had worked in the system for a long time were not being 
utilised adequately.  In any system that establishes such a total change in legislation, the more hands on deck the 
easier it will be, particularly with people of such experience as are these staff members.  It is a shame that a 
grandfather clause was not put into the transitional provisions to continue the work of the conciliation officers 
who have acted in those positions for a considerable period and, obviously, done an excellent job during that 
time.  However, they will no longer be able to carry out the role they have been carrying out for the past four 
years, because they do not have legal qualifications. 

A considerable number of changes have been made to the legislation.  Although the rules are more legalistic, the 
right to appeal a number of decisions has been removed.  It is of enormous significance that there is no appeal 
from the decision of an arbitrator who may wear the hats of both conciliation officer and decision maker.  A 
number of clauses of the Bill refer to the arbitrator’s decision being final and binding.  Such a provision in 
legislation is always of concern.  The commissioner will have the status of a District Court judge, but there are 
serious concerns about the fact that there will be no right of appeal from his or her decisions.  Although the 
Government wants to limit the number of appeals, it will take away the right of individuals to appeal in that only 
one person wearing both hats will make the decision.  That could have an enormous impact on injured workers. 

The retrospectivity issues that we dealt with in the Dutch and Dossett cases are of concern in that there is no 
information on the number of cases on which this legislation will impact.  It is a shame that the actuary’s advice 
was undermined by the minister suddenly stating that more up-to-date information had been provided on the 
number of Dutch cases that potentially could be the subject of the new provisions but that the information had 
not been given to the actuary before he made his assessment.  The minister provided that information tonight 
when we were debating the common law proceedings. 
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I raised the issue of working directors.  I believe that, in addition to all the new clauses that have been put in 
place, the legislation will need further amendment.  In any event it is a very complex area of law, but the advice 
that I have received, again from people who are far more experienced in these matters than I, indicates that it is 
not as clear as it ought to be.  If they are already saying that, a person can bet his bottom dollar that there will be 
a case or two in the not-too-distant future.  There is a new concept concerning specialised retraining.  It is a very 
expensive concept.  I am pleased that the minister made the change to allow the expenses of the specialised 
retraining system to come from the insurance companies, as they would with any other expense, rather than 
established a new level of bureaucracy.  As such, it is a good amendment made by the minister.  However, I 
believe the costs, as identified in the actuary’s assessment, will not be contained.  It will be used as leverage for 
more redemption by lawyers representing injured workers.  Rightly so.  The lawyers have a responsibility and 
duty to their clients.  The money will be used as leverage for more redemption for injured workers in the range 
of 10 to 15 per cent disability.  To some extent, it is discriminatory.  The minister says that if it works, it will be 
extended even further.  It is a very expensive system.  I hope that it does work.  It may very well be that the cost-
benefit analysis needs to be worked through for all those workers in the range of 16, 17 or 18 per cent disability 
who have injuries in the neck, back and pelvis areas.  From all the advice we have received, injured workers will 
find it very difficult to meet those percentages.  If that is the case, specialised retraining may very well prove to 
be an effective option for some workers who are not able to return to their original jobs.  The numbers referred to 
by the minister that he believes will undertake the particular program are very small.  In looking at cases of 
injured workers over the past 25 to 30 years - I practised in the area - I can say a considerable few will not be 
able to undertake any form of retraining without a great deal of support.  Again, that is something that adds to 
costs.  A worker who has been in a field for 20 to 25 years will not find it very easy to go back to formal 
learning, whether it is in an educational institution or a training institution.  As such, specialised retraining will 
not be for everyone.  It will be only for a small few.  The assessment process will be quite critical.  The minister 
would have been better advised to have included in the process, rather than a labour market analyst, someone 
with a greater level of practical knowledge of and training and skills to understand the needs of workers.  That 
person would better assess the capacity of injured workers to meet those needs in undertaking retraining.  That 
might be one of the future changes, unless a labour market analyst can also be a training person, which depends 
how broadly the minister in making his appointment to the panel wishes to interpret that. 

It is somehow difficult to see how the retrospectivity of the 13-week provision will help injured workers return 
to work.  Human nature is human nature.  I hope the minister keeps an eye on the four-week notification period 
and makes sure that every endeavour is made that the number of people who are returning to work after four 
weeks does not slip.  By extending the four-week step-down to 13 weeks, we hope there is no corresponding 
number of injured workers who remain injured and do not return to work.  That will be an area over which the 
minister will need to keep a tight control.   

As I have said, legal representation will increase the costs.  There is no doubt about that.  Any lawyer would say 
that.  I am not sure how the minister will contain those costs, even though he has set up a new legal costs 
committee.  I do not know why he is not using the current process, which has proved to be very effective for all 
forms of tribunal in the past.  However, he is establishing a new system.  Again, that will add to the 
administrative costs of the workers compensation system.  I would have thought that there is no need for legal 
representation in cases before arbitrators.   

I have indicated that I believe that the requirement for employers to advise of termination is a difficult one.  It 
cuts across all laws to give one month’s notice.  The minister confirmed that when an injured worker is within 
the system, irrespective of the agreement or the award, it will be absolutely necessary for one month’s notice to 
be given to that injured worker.  However, we are still not sure what WorkCover will do with that notification.   
The other area that is still of some concern is doctor choice by workers.  Of course, when the new impairment 
assessment model comes into existence, not many doctors will be accredited under that system, so there is the 
likelihood of challenges.  I imagine that if an injured worker uses his local general practitioner who is not 
accredited under that system, and if there is no agreement between the employer and the worker on the level of 
the assessment, it will increase the likelihood of challenges.  As a result, there will be a group of qualified 
specialists in this area.  There will then be a small group of people, as is the case with legal aid.  Some lawyers 
do not operate and provide services when the Legal Aid Commission of Western Australia is paying the bills.  I 
believe that there will be a reduction in the number of GPs who are accredited.  That might be a good thing; it 
might end up limiting doctor choice by workers.  As such, it could only be a negative when a worker who has 
full confidence in a doctor is not able to utilise that doctor.  I am aware that there is a trend towards companies 
using rehabilitation doctors who specialise in this area and work very closely with employers.  There has been 
some success in that regard.  However, the workers should not be limited to those specialists.   

As I have said to the minister, there are some serious concerns.  I am already receiving telephone calls and letters 
from community service organisations that are concerned about the prospect of increases in workers 
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compensation premiums.  There is no doubt that there will be increases in workers compensation premiums.  The 
Government acknowledges that.  The Government cannot tell community service organisations that it meant that 
the figure that applied when it came to government would not increase.  Those organisations will not 
acknowledge that.  That is three years ago.  As such, there will be increases in costs that I believe will come back 
to bite this Government.  We could get around that by implementing this legislation in bite-size chunks, in which 
case it would have a far better chance, even though, as the minister says, the provisions flow on from each other 
in terms of outcomes.  I have likened it not to provisions that flow together, but to washing hanging on a line - it 
is all supposedly together but there are no interconnecting pegs between the pieces of washing.   

Mr J.C. Kobelke:  I always peg my shirts together with the one peg.   

Mrs C.L. EDWARDES:  There was one issue that I did not raise during the consideration of the Bill by the 
Legislation Committee.  Although we skipped over it, I wanted to ask whether parties to a proceeding were 
constrained, by any legal principle, from using medical reports for extraneous purposes.  We were talking about 
whether the data obtained by WorkCover could extend to medical reports.  From memory, the minister said that 
it was not meant to include medical reports, but that it could relate to medical information, with the consent of 
the worker.  We made some changes to that provision towards the end of our discussion, and I might have that 
interpretation incorrect.   

One case I wanted to bring to the attention of the minister was that of Hamersley Iron Pty Ltd v Lovell 19 WAR 
316 at 320, where Justice Ipp states -  

It is a well established rule of our law that when a party to litigation obtains access to documents 
through the discovery process, that party is duty bound not to use those documents for any collateral 
purpose, . . .  

The question I asked of the legal profession was whether the Dispute Resolution Directorate, given its ability to 
access medical reports, could use that information in any other way, such as sharing that information for any 
other purpose.  The Hamersley Iron case suggests not.  However, if we look at how the Dispute Resolution 
Directorate has managed to quarantine itself sufficiently from the normal practice of court proceedings, such as 
the rules of law do not apply etc, it is the considered opinion of the legal profession that parties would not be 
prohibited from using medical reports for collateral purposes without a specific rule to that effect.  I put that on 
the record so that it can be seriously considered between now and when this Bill goes to the other House.  Again, 
that may have been corrected by some of the changes we made.  I tried to pick up that point but I did not have 
the amended Bill, so it was very difficult to pick up the amendments by going back through the Blue Bill.  I 
apologise to the House, but that was a result of moving quickly from the reporting of the committee’s 
deliberations to the third reading.   

The final issue I raise is that I support injury management very strongly.  It is the only way to get injured 
workers back to work; however, it needs to be a very strongly managed program.  Although the title of the Act 
will be changed to include “injury management”, I am not sure that all the bits of washing that are hanging on 
the line will ensure that workers get back to work as soon as possible.  That matter will have to be managed in an 
endeavour to ensure that that is the case.  Otherwise, the number of injured workers staying away from work will 
blow out.  I promise that I will look closely and with some interest at those figures, to make sure that that will 
not be the case.   

DR J.M. WOOLLARD (Alfred Cove) [6.49 pm]:  The Workers’ Compensation Reform Bill was put on the 
Table the day before the budget was released.  The minister and his department have spent three years preparing 
the legislation to bring to Parliament.  It is very complex legislation.  Members were given two weeks to 
consider it.  I appreciate that debate was not gagged in the Legislation Committee.  However, I do not believe 
that the information that was requested during the Legislation Committee process was put on the table.  I believe 
this legislation is far from user friendly.  It will help build the empire that currently exists in government looking 
after this area, and it will provide many more job opportunities for lawyers in the community.   

I was distressed to see the number of penalties in the legislation for employers.  My concerns initially related to 
employees and the fact that this legislation moved from a disability system of assessment to an impairment 
system of assessment.  That is a retrograde step.  It could have been a positive step if the minister had included 
secondary psychological symptoms and secondary sexual dysfunctions.  It is disappointing that the Government 
was not willing to look at the World Health Organisation’s impairment assessment, which includes such factors.   

As alluded to by the member for Kingsley, 200 to 300 doctors will be called upon to be members of the medical 
assessment panel.  Doctors will be called based on their expertise as general practitioners or orthopaedic 
surgeons etc, and depending on the worker’s injury.  I am not sure whether the Government will pay the $3 000 
for medical practitioners to do the course or whether the practitioners will pay that fee.  I am concerned that the 
doctors undertaking the impairment assessment will not have the same level of expertise that is found in the 
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current system.  It could take five or 10 years to build up that expertise in the new system, which is a definite 
disadvantage for injured workers.   

The member for Kingsley referred to the Bill as being very bitty.  It is a shame that the Bill must go in its current 
form to the other place.  I do not believe it will get through the upper House.  Therefore, now might be the time 
to bring someone in to try to make the legislation more user friendly, so that employers, employees and anyone 
else could understand it.  Most legislation that passes through this House can be understood, and people know 
what the clauses mean and how they fit together.  The smaller unions without legal officers will probably have to 
merge because this legislation is so complicated.  That will certainly not enhance the union movement, and it is 
not something that unions necessarily want to do.  However, I believe that this legislation will force 
amalgamation on some smaller unions so that they can pool resources to get the support they need to assist their 
workers suffering work-related injuries.  From the rally that was held outside Parliament when this legislation 
was introduced, I know that many injured workers are not happy with the legislation in its current form.  Some 
aspects of the changes that the Government is bringing in through this legislation are very positive.  I thought the 
initiative of training programs was very good.  However, the numbers are limited, and unless the minister 
changed his opinion later in consideration in detail during the Legislation Committee, he could not give a 
guarantee that these numbers would be increased, perhaps with people paying back the cost of retraining at a 
later date.  I could be wrong, but I believe the number he cited during the committee was 30 people a year.  
Considering the number of workers who are injured, those positions could be filled very quickly.  It was a very 
good initiative of the Government to introduce that, although it is a shame that it has placed such a tight control 
on that assistance to workers.  I will not support this legislation.  I am disappointed that I did not have more time 
as a member of Parliament to discuss the legislation with the various stakeholders in the community.  I hope that 
members in the other place, who have had more opportunity, will feel at the end of their committee stage that 
they have achieved more, and will be more able to assist injured workers, from their discussion of the Bill than 
was possible in the debate in this House.  

MR J.C. KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [6.57 pm]:  I will be 
very brief.  In addition to thanking all the members who participated in the Legislation Committee and the 
second reading debate, I need to put on record my thanks to all the key stakeholders and Dr Rob Guthrie, who 
undertook consultation and engaged with us over a three-year period to bring this package together.  It has been 
worked over and over to try to get a very complex package right so that we can give considerable benefits to 
injured workers.  In addition to that, I give my thanks to the Deputy Speaker and the Acting Speakers who spent 
considerable hours chairing the Legislation Committee, and a very special thanks to the Clerks, particularly Mr 
John Mandy.  They had to take a very large and complex Bill with many amendments and put it together in a 
very tight time frame.  They have put in a brilliant effort and I thank them very much for that.  Again, I thank all 
members and commend the Bill to the House.  

Question put and a division taken with the following result - 
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Ayes (23) 

Mr P.W. Andrews Mr J.N. Hyde Mr M. McGowan Ms J.A. Radisich 
Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr J.B. D’Orazio Mr F.M. Logan Mrs C.A. Martin Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Mrs D.J. Guise Mr J.A. McGinty Mr J.R. Quigley  

Noes (14) 

Mr C.J. Barnett Mr J.H.D. Day Mr W.J. McNee Dr J.M. Woollard 
Mr D.F. Barron-Sullivan Mrs C.L. Edwardes Mr P.G. Pendal Mr J.L. Bradshaw (Teller) 
Mr M.J. Birney Mr J.P.D. Edwards Mr M.W. Trenorden  
Mr M.F. Board Ms K. Hodson-Thomas Ms S.E. Walker  

            

Pairs 

 Mr S.R. Hill Mr A.D. Marshall 
 Mrs M.H. Roberts Mr T.K. Waldron 
 Dr G.I. Gallop Mr P.D. Omodei 
 Mr P.B. Watson Mr B.J. Grylls 
 Mr M.P. Murray Mr R.F. Johnson 

Question thus passed. 

Bill read a third time and transmitted to the Council. 

House adjourned at 7.02 pm 

__________ 
 


